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RIGHT OF TELEPHONE COMPANY TO 
LIMIT USE OF TELEPHONE TO SUB- 
SCRIBER. 





What appears to us to be a serious error 
and yet a very interesting question of law 
has arisen in the superior court of Seattle 
in the case of Swift v. Independent Tele- 
phone Company, which will probably reach 
the court-of last resort in due time, but 
which is so novel that we refer to it at 
this time. 

According to Judge Arthur E. Griffin’s 
decision in that case, the day of the free 
public telephone at the drug store, or else- 
where, is past. The public telephone at 
Swift’s drug store, in Seattle, responded 
to an average business of 179 1-4 calls per 
day, for which service the proprietor paid 
$3 per month. The number of calls on all 
the telephones of the Independent system 
averages 9.2 per day. According to the 
price charged, on the basis of the business 
done, the Swift public telephone should 
pay about $78 per month, according to the 
claims of the company. 

Mr. Swift objected to the installation of 
a nickel-in-the-slot telephone and also to 
the loss of the one used in his business at 
the existing rate. He asked the superior 
court for an injunction forbidding the 
company to remove the one and replace it 
with the other. A temporary restraining 
order was issued, and the case was heard 
by Judge Griffin a few days ago the court 
upholding the contentions of the telephone 
company. 

The decision of the court is to the effect 
that the plaintiff’s public telephone 1s not 
such a telephone as the defendant, by its 
franchise, is obliged to furnish; that the 
plaintiff has no legal right to require the 
defendant to furnish such a phone, and 
that the defendant is justified in disconnect- 
ing it. It is admitted by the court that 





the rule of the defendant company that its 
telephones shall not be subject to general 
use, but limited to the plaintiff, is a reason- 
able rule, and the defendant company was 
justified in removing the phone after due 
notice. The court found that the telephone 
company is justified in requiring that tele- 
phones installed in drug stores, and other 
places of business, for public use, be used 
and operated on the nickel-in-the-slot plan, 
and to charge 5 cents for such use. The 
decision states that the telephone company 
would illegally discriminate against other 
subscribers if it allowed its telephones to be 
used free of charge by the general public. 
The temporary restraining order was dis- 
solved and the application for an injunc- 
tion denied. 

The decision of the court in this case 
overlooks one important consideration, to- 
wit; that a telephone company ‘is a quasi 
public corporation ‘given certain public 
franchises in consideration of which it 
must serve all people alike. If John Smith 
wanted an unlimited phone and contract- 
ed for an unlimited phone, the company 
could not come, at the end of the month 
and force John Smith to put in a limit- 
ed phone or a nickel-in-the-slot machine 
on the ground that he used the phone more 
often than others. It would seem that if 
the subscriber is paying for an unlimited 
phone it should make no difference wheth- 
er he himself called up one hundred times 
a day or members of his family or neigh- 
bors or customers. 

If a telephone company desires to make 
all phones limited to a certain number 
of calls per day they may do so, but 
must make the same contract with every- 
body. Where, however, they offer un- 
limited phones to some and refuse them 
arbitrarily to others they are clearly over- 
stepping the mark and should be compelled 
by mandamus to serve the public alike. 

This case raises the interesting question: 
To whom does a phone belong, the sub- 
scriber or the company? It has been cus- 
tomary for a telephone subscriber to as- 
sume the attitude of a tenant in a-dwelling 
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house, to-wit, that of complete ownership 
so far as the use and possession goes. A 
man rents a phone like he rents a house. 
It becomes his as long as he pays his rent 
and it would be considered an intrusion for 
the telephone company to keep a spy upon 
the premises to see that no one but the 
original subscriber used the phone. It has 
been presumed without question that a 
man’s right to use his own telephone could 
be delegated to another to use for him. 
Suppose then, a subscriber employed a 
young man to answer the telephone and 
to make calls, could not the master request 
calls to be made in the interest of friends 
in distress or otherwise, or is the intent 
and purpose of the subscriber in every case 
to be questioned by the telephone com- 
pany? 

We do not believe the rule announced by 
the nisi prius court in Seattle will stand 
close inspection. It will certainly be met 
by unanimous public condemnation, which 
in the case of a public service corporation 
which owes its franchises and its very 
existence to the public is a very important 
consideration. In all such cases it behooves 
the court to keep the public welfare par- 
amount to the private interests of. the com- 
panies concerned. 





NOTES OF IMPORTANT DECISIONS 





INNKEEPERS—WHO ARE.—The case of 
Nelson v. Johnson (Minn.), 116 N. W. Rep. 
828, discusses in an interesting way the ques- 
tion of boarding house and innkeepers. De- 
fendant kept a place known as “Bridge Square 
Hotel.” There were 36 rooms in the place 
for the entertainment of travelers and tran- 
sient lodgers. Persons were entertained for a 
single night, or for a longer period, as de- 
sired. No meals were served. A register was 
kept in which guests inscribed their names. 
Plaintiff came to defendant’s place and reg- 
istered, and paid for a night’s lodging. During 
the night there was stolen from his clothing 
the sum of $95.00. Suit was brought and the 
trial judge held that the relation existing be- 
tween plaintiff and defendant was that of com- 
mon innkeeper and guest. There was judgment 
for plaintiff alihough the finding of fact was 





that there was no negligence on the part of 
either the plaintiff or the defendant. The chief 
contention on behalf of the defendant was that 
as no meals were served, the place was not 
an inn. 

The trial judge made the following remarks, 
which are approved by the supreme court: 

“It seems to me impossible to suggest any 
reason why, upon principle, the extreme de- 
gree of liability should or should not be im- 
posed upon the keeper of a place where the 
traveling public are offered lodgings, accord- 
ing as he does or does not furnish meals for 
his lodgers. * * * The need for protection 
to the traveler's property is incident to his 
lodging, and not to his eating. It is while he 
is asleep in his bed, and his personal belong- 
ings are unguarded by his own watchfulness, 
that for the security of his property he needs 
to invoke the most stringent rules of the law 
of bailment. Especially in large cities does 
he need this protection. The exigencies of 
travel bring him often to unfamiliar places, 
and at hours and under conditions when in- 
vestigation is impracticable. He must go for 
bed and shelter to the place which he finds 
open for his accommodation, trust himself 
and his property to a stranger, and accept. 
practically without opportunity for selection, 
the quarters assigned to him. The rush and 
turmoil of the city afford to the thief his most 
attractive field of operation, and the stranger 
more than others is exposed to his depreda- 
tions. * * * These considerations lead to the 
conclusion that the necessities of modern life 
demand that the extreme degree of responsibil- 
ity for the property of the guest be applied to 
the keeper of a place of entertainment for 
travelers according to the essential features of 
the relation, and not in fixed adherence to old 
definitions, or according to the name by which 
the place is known—whether ‘inn,’ ‘hotel,’ or 
‘lodging house.’ ” 

Referring to the line of authorities which 
hold to the contrary the court comments, as 
follows: 


“It is, however, stated in many of the text- 
books and encyclopedias that a place which 
does not furnish the traveler with both lodg- 
ing and food is not an inn. Nearly all of 
the adjudged cases cited in support of this 
proposition rely upon the very interesting opin- 
ion of Judge Daly in the case of Cromwell v. 
Stephens, 2 Daly (N. Y.), 15, in which it is 
stated that a mere lodging house, in which no 
provision is made for supplying lodgers with 
their meals, wants one of the essential requi- 
sites of an inn, The question at issue in that 
caste was, not whether the proprietor of the 
house was liable to his guests as a keeper of 
a common inn, but whether the house was a 
hotel within the meaning of an ordinance fix- 
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ing water rates for hotels. An examination of 
the cases cited in that opinion raises a grave 
doubt whether facilities for furnishing guests 
with meals was, even at the time the decision 
was made, an essential requisite of a hotel. 
However this may be, the question is an open 
one. Mr. Schouler says: ‘Whether the utter 
omission to provide a place for meals on the 
premises is enough to take a house for tran- 
sient lodgers out of the legal fellowship of 
inns is not clearly determined.’ Schouler on 
Bailments, sec. 278. The question here under 
consideration was before this court in the 
case of Johnson v. Chadbourne Co., 89 Minn. 
310, 94 N. W. Rep. 874, 99 Am. St. Rep. 571, 
but was not directly decided, for the reason 
that there was a restaurant connected with 
the hotel in question in that case, although it 
was not owned or controlled by the proprietor 
of the hotel. The logic of that case, however, 
leads directly to the conclusion that supplying 
guests with meals is not now one of the es- 
sential requisites of a hotel, in order to charge 
the proprietor thereof with the liability of a 
keeper of a common inn; and we so hold.” 
There is a clear distinction between a mere 
private lodging house and a hotel where no 
meals are served. Such a hotel or inn is a 
house the proprietor of which “holds out that 
he will receive all travelers and sojourners 
who are willing to pay a price adequate to the 
sort of accommodation provided, and who come 
in a situation in which they are fit to be re- 
ceived... The keeper of such a house is 
bound, without making any special contract 
therefor, to provide for all, to the limit of his 
facilities, at a reasonable price; but the pro- 
prietor of a private lodging house is not bound 
to receive all who apply, but he has the right 
to select his guests contracting specially with 
each. The facts found in this case clearly 
justify the conclusion of law that the defendant 
was liable as the keeper of an inn or hotel. 
This case is not only interesting, but im- 
portant, as well. It seems a most common- 
sense view to take, viz.. that the character of 
the establishment and the manner of conduct- 
ing the business, as weil as the representation 
or holding out, should be looked to rather than 
the question of whether or not meals are served 
on the premises. Not every place where 
meals are served would be regarded as an inn, 
and the converse is undoubtedly true, that the 
fact that meals are not served is not conclu- 
sive that the place is not an inn, The ques- 
tion of meals might well be considered in con- 
nection with other circumstances. The rule 
relating to the strict liability of innkeepers 
was founded upon the necessity for protecting 
the traveler who is away from home, in a 
strange place, and, under the circumstances, 
unable to take the same care that might be 
exercised by one acquainted in the community. 





WILL A MECHANICS’ LIEN LIE AGAINST 
THE PROPERTY OF THE JAMESTOWN 
EXPOSITION COMPANY? 





On behalf of the bondholders thereof 
the point has been raised in the suit for 
the settlement of the affairs of the James- 
town Exposition Company, now pending in 
the United States Circuit Court for the 
eastern district of Virginia, that a me- 
chanics’ lien, a number of which have been 
perfected, will not lie against the property 
of that company, because it is a public cor- 
poration. The point has not been raised 
before and is therefore novel. 

The following arguments are made why 
such a lien will not attach: 


1. The Jamestown Exposition Com- 
pany is a public corporation. It ex- 
ists under a_ special legislative charter, 


authorizing a corporation for the purpose 
of carrying out the desire of the people of 
Virginia and the entire United States to 
celebrate the three hundredth anniversary 
of the first permanent settlement of the 
Anglo-Saxon people on American soil. 
Its purpose was declared to be public 
by the president of the United States, un- 
der authority of congress; by the governor 
of Virginia, under authority of the legisla- 
ture thereof; and by many other legisla- 
tures and chief executives of states in all 
of which proclamations the purpose was 
declared to be patriotic and educational and 
for the benefit of the people and the coun- 
try. 

The corporation was authorized, and 
did solicit and receive financial aid from 
the public treasuries of the United States 
government and various states, cities and 
towns, without other consideration thax 
the public object to be attained and the 
benefits to be derived by the general public 
by way of keeping alive patriotism and a 
personal pride in the country. It was 
purely educational. The nations of the 
world were invited and did participate 
and were entertained out of the public 
treasuries from funds especially appro- 
priated for that purpose. It was, in 
no sense, a manufacturing or mercantile 
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corporation but its life was limited to the 
purpose for which it was created and it 
has proven, as predicted, a disastrous 
financial failure like all of its predecessors. 

The Virginia legislature, that created it 
by special act, required the chief executive 
of the state to appoint and designate seven 
citizens to compose a “Board of Govern- 
ors” for the management of the affairs of 
the company in association with the board 
of directors, thereby retaining direct gov- 
ernmental control. 

II. It is contended that the appropria- 
tion by congress and the legislatures ot the 
various states and the councils of cities 
of large sums of money for the use of the 
Jamestown Exposition Company, out of 
the national, state and municipal treasuries 
derived from the taxes of the people, is 
eonclusive evidence of the public nature 
of the corporation, since such appropria- 
tions would have been ultra vires and 
illegal and congress must not be supposed 
to have done an illegal thing and the 
courts, when it can be avoided, will not 
so construe its actions. It follows, how- 
ever, that if the Jamestown Company be 
not a public corporation then, all these ap- 
propriations were absolutely illegal, and 
the circuit court is squarely confronted 
with the decision. 

The discussion of the authorities starts 
off with the opinion of Mr. Justice Miller 
in Loan Association v. ‘Topeka,’ where it 
is said that, “There can be no lawful tax 
which is not laid for a public purpose; 
therefore, the power of taxation cannot be 
exercised in aid of enterprises strictly pri- 
vate, though, remotely or collaterally, the 
local public may be benefitted thereby.’” 
It is pointed out that this case has been 
followed in many states and by the United 
States Supreme Court, and is cited and re- 
lied upon by John Randolph Tucker,’ as 
“an opinion of great force.” Rose’s notes 
to that case also show that it has been fol- 
lowed and approved in more than fifty 





(1) 87 U. S. 655-670, 22 L. Ed. 455. 
(2) p. 664. 
(3) Tucker’s “Constitution,” vol. 1, sec. 232. | 


cases, covering as many different improper 
appropriations. In the legal tender cas- 
es,* Mr. Chief Justice Chase exclaimed, 
“And if the property of an individual can- 
not be transferred to the public, how much 
less to another individual?” Judge Coul- 
ter, in Northern Liberties v. St. Johns 
Church,® concluded that, “I think the com- 
mon mind has everywhere taken in the un- 
derstanding that taxes are a public impo- 
sition, levied by authority of the govern- 
ment, for the purpose of carrying on the 
government in all its machinery and op- 
eration. That they are impos- 
ed for a public purpose.” In the “To- 
peka Case,” supra, the court dismissed the 
point, with confidence, in these words, “We 
have established, we think, beyond cavil, 
that there can be no lawful tax which 
not laid for a public purpose. It may not 
be easy to draw the line in all cases so as 
to decide what is a public purpose in this 
sense and what is not. It is undoubtedly 
the duty of the legislature which imposes 
or authorizes municipalities to impose a 
tax to see that it is not to be used for pur- 
poses of private interest instead of a pub- 
lic use, and the courts can only be justified 


is 


in interposing when a violation of this 
principle is clear, and the reason for in- 
terfering is cogent. * * In all 


branches of our government, state and na- 
tional, the powers of government are lim- 
ited and defined. In every free govern- 
ment there are rights which are beyond the 
control of the state,” and one of these is 
the appropriation of public funds for oth- 
er than public purposes. Mr. Cooley, in 
his work on ‘“Taxation,” p. 67, et seq., in 
summing up the authorities, draws the con- 
clusion that “These decisions of eminent 
tribunals indicate a limit 
power in the matter of taxation, and hold 
what has been already quoted very many 
times before, that it is not necessary that 
the constitution should forbid expressly the 
taxing for private purposes, since it is im- 


to legislative 


12 Wall. 581. 
12 Pa. St. 104. 
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(5) 
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plied in the very idea of taxation that the 
purpose must be public, and a taking for 
any other purpose is an unlawful confisca- 
tion.” 

The United States Circuit Court is 
therefore confronted with the two horns of 
a dilemma, (1), to declare the Jamestown 
Exposition Company to be a private corpo- 
ration, and thereby pronounce the dona- 
tions of the national, state and municipal 
governments to have been unconstitutional 
and illegal, or, (2), to declare that com- 
pany to be a public corporation, in which 
event, public policy forbids the filing of a 
mechanics’ lien against its property. 

Considerable light is thrown upon this 
question by Mr. Justice Miller in the To- 
peka case, °® by asserting that “In deciding 
whether in a given case, the object for 
which the taxes are assessed falls upon the 
one side or the other of this line, they must 
be governed mainly by the course and us- 
age of government, the object for which 
taxes have been customarily and by long 
course of legislation levied, what objects or 
purposes have been considered necessary 
to the support, and for the proper use of 
the government, whether state or munici- 
pal. Whatever lawfully pertains to this, 
and is sanctioned by time and the acquies- 
cence of the people may well be held to be- 
long to the public use and proper for the 
maintenance of good government, though 
this may not be the only criterion of right- 
ful taxation. 

The Supreme Court of Massachusetts, 
in Jenkins v. Anderson,’ cited and approv- 
ed in the Topeka case, held to be uncon- 
stitutional a statute authorizing the 
authorities to aid a school  establish- 
ed by the gift of a citizen, and gov- 
erned by trustees selected by him, because 
the school was not under the control of 
the town authorities, and was not, there- 


fore, a public purpose for which taxes 
could be levied on the inhabitants. It is 
pointed out that the Virginia legislature 


(6) Supra. 
(7) 103 Mass., 94. 





met this objection by providing a “Board 
of Governors,” appointed by the chief ex- 
ecutive of the state, whose duty it was to 
keep a watch on the management and di- 
rect the policy of the corporation. The 
objection raised that this was no exception, 
but was a regularly organized corporation, 
is answered by the necessity for such reg- 
ular board of directors that the corpora- 
tion might have an orderly existence which, 
in no sense, detracted from its public na- 
ture. The board of governors represent- 
ed the government in any event. That 
there was vested in the corporation the 
power to encumber its real estate with 
mortgages and deeds of trust did not af- 
fect its public nature because it was con- 
tended to be a necessary incident to its ex- 
istence in the proper conduct of its affairs, 
and was a parallel case with that of the 
University of Virginia which had been de- 
clared to be a public institution, although 
a private corporation with authority to bor- 
row money and issue bonds therefor, to be 
secured by a deed of trust on its property, 
which it accordingly did. In fact, the two 
instances seem to have much in common 
if not parallel. 


The contention that there were private 
stockholders, possessing pecuniary interest, 
and who might derive a benefit from the 
investment in the event of successful op- 
eration, was answered in the language of 
Mr. Cooley in his work on constitutional 
limitations,* namely, “Private pecuniary in- 
terest does not preclude their being regard- 
ed as public agencies in respect to the pub- 
lic good which is sought to be accom- 
plished.” Mr. Cooley cites railroads as 
an analogous case, built primarily for pri- 
vate gain, but which are, of necessity, pub- 
lic highways, and necessary both for the 
convenience and exploitation of the coun- 
try. 

It is interesting to note that Mr. Dillon 
gives the distinction of being the first case 


(8) pp. 662, 267-8. 
(9) 8 Leigh (Va.), 120 (1837.) 
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on this subject in the United States to 
Goddin vy. Crump.°® 

Bearing in mind the words of Mr. Jus- 
tice Miller, supra, there is additional au- 
thority in the case of Santa Ana v. Har- 
len,*® where it was held that “the legislative 
determination of what constituted a public 
use is unreviewable, except in extreme cas- 
es,” and again, in In re Madera Irrigation 
District,*? the opinion was expressed that 


“whether purpose of tax and appropriation , 


is for a public or private purpose must be 
resolved in favor of a public purpose.” 
This line of thought was followed in State 
v. Connell.?? 

In Phillips v. State University,” Presi- 
dent Keith delivering the opinion of the 
Court, it was said, “It is contrary to pub- 
lic policy to allow a lien to be acquired on 
public property. * * * The mechan- 
ics’ lien laws of this state do not, in terms, 
embrace public buildings or structures, 
and, therefore, under the law as generally 
expounded, a mechanics’ lien cannot be 
acquired on buildings erected by the state, 
its counties or cities, for public uses. * * 
* he fact that the rector and visitors 
of the University of Virginia were given 
authority by the act of January 23, 1896, 
to borrow money and issue bonds therefor 
to be secured by a deed of trust on the 
property of the University to enable them 
to erect other buildings in the place of 
those destroyed by fire, and that the me- 
chanics’ lien was asserted by the appellant 
on the buildings so erected, does not alter 
the case—the principle is the same.”** It 
is also pointed out that prior to a recent 
statute so permitting, a mechanics’ lien 
could not be filed against the property of 
a railroad in Virginia. 

The same authorities, for the same rea- 
sons, hold that the lien of an execution will 


(10) 99 Cal, 542, 34 Pac. Rep. 226. 

(11) 92 Cal. 309, 27 Am. St. Rep. 113, 28 Pac. 
Rep. 274, 14 L. R. A. 761. 

(12) 53 Neb. 559, 68 Am. St. Rep. 631, 74 N. 
W. Rep. 60, 39 L. R. A. 515; Perry v. Keene, 56 N. 
H. 532. 

(13) 97 Va. 472, 34 S. E. Rep. 66. 

(14) The court cites “Boisot on Mechanics 
Lien,” sec. 308 and “2 Jones on Liens,” sec, 1375 





not attach. What effect these objections 
will have upon the pleading and procedure 
is not now apparent. 
Tuos. W. SHELTON. 
Norfolk, Va. 








CONSTITUTIONAL LAW—BULK SALES 


LAW OF 1905 HELD VOID. 





OFF & CO. v. MOREHEAD. 





Illinois Supreme Court, June, 1908. 


The Bulk Sales act of 1905 (Laws of 1905, p. 
284), is unconstitutional and is void in its en- 
tirety, since it imposes special burdens upon 
the vendor and purchaser of stocks of merchan- 
dise from which persons dealing in other class- 
es of property are exempt, and deprives them of 
the privilege of contracting, which is both a 
liberty and property right. 





This is an action in assumpsit and attach- 
ment brought by Charles J. Off & Co. against 
Della I. Morehead. A writ of attachment was 
issued upon an affidavit alleging that the de- 
fendant had within two years fraudulently 
conveyed and disposed of her property so as 
to hinder and delay her creditors, contrary to 
the provisions of an act entitled “An act to 
prevent sales of merchandise in fraud of credi- 
tors,” approved May 13, 1905, and in force 
July 1, 1905. This attachment writ was levied 
upor a stock of groceries which had formerly 
belonged to the defendant. To the declaration 
in assumpsit, which consisted of the common 
counts, a plea of the general issue was inter- 
posed. The affidavit for attachment was 
traversed and issue joined on the _ traverse. 
After the seizure of the stock of merchandise 
by virtue of a writ of attachment, Wilbur 
Gehres, by leave of court, interpleaded, and 
by his interplea averred that the said stock 
of merchandise attached and seized by virtue 
of the writ of attachment was at the time it 
was so attached and seized, and still was, 
property of him, the said Wilbur Gehres, and 
not the property of the said Della I. More- 
head. To the interplea Off filed a replication 
denying that the property seized was the 
property of the inter-pleader and averring the 
same to be the property of Della I. More- 
head. This replication concluded to the 
country and upon it issue was joined. A jury 
was waived by the parties as to the issues on 
the declaration in assumpsit and the issues on 
the affidavit in attachment, and these issues 
were tried by the court. A jury was empaneled 
to try the issue on the interplea. Upon the 
hearing of that issue the jury found a verdict 
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in favor of the _ interpleader. The court 
found for the plaintiff in the action of as- 
sumpsit and assessed his damages at $228.81. 
Upon the issue as to the attachment the 
finding of the court was for the defendant. A 
judgment having been rendered upon the ver- 
dict of the jury finding Wilbur Gehres to 
be the owner of the stock of merchandise, 
the plaintiff in the attachment suit and de- 
fendant in the interplea duly excepted, and 
has perfected his appeal direct to this court 
on the ground that the constitutionality of 
the act of May 13, 1905, known as the “Bulk 
Sales Law,” is involved. 

The statute, the constitutionality of which 
is involved in this case, is as follows: 

“Sec. 1. That a sale of any portion of a 
stock of merchandise, otherwise than in the 
ordinary course of trade or in regular and 
usual prosecution of the seller’s business or 
a sale of an entire stock of merchandise in 
gross, will be presumed to be fraudulent and 
void as against the creditors of the seller un- 
less the seller and purchaser shall at least 
five days before the sale make a full and de- 
tailed inventory showing the quantity, and 
so far as possible, with the exercise of reason- 
able diligence, the cost price to the seller of 
each article to be included in the sale, and 
unless such purchaser shall at least five days 
before the sale, in good faith, make full and 
explicit inquiries of the seller as to the 
names and places of residence or places of 
business of each and all of the creditors of 
the seller and the amount owing each creditor 
and unless the purchaser shall at least five 
days before the sale, in good faith, notify 
or cause to be notified personally or by 
registered mail, each of the seller’s creditors 
of whom the purchaser has knowledge or can, 
with the exercise of reasonable diligence, ac- 
quire knowledge, of said proposed sale and 
of the said cost price of the merchandise 
to be sold and of the price proposed to be 
paid therefor by the purchaser. The seller 
shall at least five days before such sale fully 
and truthfully answer in writing each and all 
said inquiries. 

“Sec. 2. Except as especially provided in 
this act, nothing therein contained nor any 
act thereunder, shall change or affect the 
present rules of evidence or the present pre- 
sumptions of law.” 

The court below held the above statute un- 
constitutional and refused to allow the appel- 
lant to prove that the sale in question had 
been made without complying with the pro- 
visions of said act. 

The facts in this case are not in dispute. 
Della I. Morehead borrowed $500 from the 





First National Bank of Lincoln, Illinois, with 
which she bought a small stock of groceries 
and engaged in the retail grocery business. 
She became indebted to Off & Co., of Peoria, 
for merchandise, to the amount of $288.81. 
Her business appears to have been unsuccess- 
ful. She sold her entire stock of goods to 
Wilbur Gehres. An invoice of the stock was 
taken, and it was found that the stock was 
worth, at cost prices, $296. Gehres paid her 
for the stock $260. A horse and delivery 
wagon valued at $100 were included in the 
sale, bringing the total sale price up to $360. 
Gehres paid for the property by a check. Ap- 
pellee applied the whole amount of the check 
on her note of $500 to the bank. Appellee 
testifies that she found her business was un- 
profitable and that she desired to apply the 
proceeds of the merchandise on her debts, as 
far as the same would go. Appellee had mort- 
gaged her homestead for the $500 which she 
borrowed of the bank. 

There is no contention that the sale or 
the stock of merchandise was fraudulent in 
fact. Appellant’s sole contention is that tne 
sale was made in violation of the Bulk Sales 
law, above set out, and for that reason it 
must be held fraudulent and void as to the 
creditors of appellee. 

Mr. Justice Vickers delivered the opinion 
of the court: 


The constitutionality of this statute is chal- . 


lenged on the ground that it is in conflict with 
sections 1 and 2 of the bill of rights. These 
sections are as follows: 

“Sec. 1. All men are by nature free and 
independent, and have certain inherent and 
inalienable rights—among these are life, lib- 
erty, and the pursuit of happiness. To se 
cure these rights and the protection of prop- 
erty, governments are instituted among men, 
deriving their just powers from the consent 
of the governed. 


“Sec. 2. No person shall be deprived of 
life, liberty or property, without due process 
of law.” 

The statute in question singles out’ a par- 
ticular class of persons and imposes burdens 
upon them from which all other classes are 


exempt. The persons thus affected are de- 
they are not permitted to contract in respect 


to a particular kind of property subject to the 
same laws that are applicable to all other 
classes of property. The privilege of con- 
tracting is both a liberty and a property right, 
and a law which deprives a man or a class 
of the right to acquire and enjoy property 
upon the same terms and in the same manner 
permitted to the community at large is in 
violation of the constitutional rights of the 
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persons affected by such law. Cooley’s Const. 
Lim. (ist ed.) 393; Frorer v. People, 141 Ill. 
171. 

‘Due process of law” is synonymous with 
“law of the land,” and it means a general 
public law, binding upon all members of the 
community under all circumstances, and not 
partial or private laws affecting the rights of 
private individuals or classes of individuals. 
Millett v. People, 117 Ill. 294; Frorer v. 
People, supra. 

The legislature undoubtedly has the con- 
stitutional power to enact laws which, by rea- 
son of peculiar circumstances, may affect 
some persons or classes of persons only, but 
in such instances the class of persons upon 
whom the law is to operate must possess some 
common disability, attribute or qualification, 
or must occupy some condition marking them 
as proper objects for the operation of special 
or class legislation. Gillespie v. People, 188 
Ill. 176; Harding v. People, 160 id. 459; Ruh- 
strat v. People, 185 id. 133; Starne v. Peo- 
ple, 222 id. 189. 

The general principle running through all 
the cases is, that a statute which arbitrarily 
selects a class of individuals and subjects 
them to peculiar rules or imposes upon them 
special obligations or burdens from which 
other persons are exempt is unconstitutional. 
In the language of Judge Cooley, in his work 
on Constitutional Limitations (6th. ed. 481- 
483): “Everyone has a right to demand that 
he be governed by general rules, and a special 
statute which without his consent singles his 
case out as one to be regulated by a different 
law from that which is applied in all similar 
cases would not be legitimate legislation, but 
would be such an arbitrary mandate as is not 
within the province of free governments.” 

Meadowcroft v. People was a _ prosecution 
for embezzlement under the act for the pro- 
tection of bank depositors, which provided, 
inter alia, that the “failure, suspension or 
involuntary liquidation of the banker, broker, 
banking company or incorporated bank within 
thirty days from and after the time of 
receiving such deposit shall be prima facie 
evidence of an intent to defraud, on the part 
of such banker, broker or officer of such bank- 
ing company or incorporated bank.” In that 
case the constitutionality of the statute was 
assailed on the ground that it was special 
legislation, in that it established a rule of 
evidence applicable only to a particular class 
of persons. That contention was answered by 
this court, sveaking by Mr. Justice Baker, by 
pointing out that the business of banking is 
not juris privati, but is, like that of an inn- 
keeper or common carrier, affected with the 





public interest and therefore subject to 
public regulation, and the law was sustained 
on the ground that there was manifest rea- 
son and necessity for protecting the com- 
munity in their dcalings with persons en- 
gaged in the banking business that do not exist 
with respect to their transactions with those 
employed in “the ordinary agricultural, man- 


ufaecturing, merchanGising and nlining pur- 
suits.” 
The caly persoms affected by this statute 


are persons who own “stocks of merchan- 
dise,” and persons who may purchase a _ por- 
tion of such stock of merchandise in some 
manner other than in the ordinary course of 
busine:s, or the entire stock of merchandise 
in gru-s. The words “stock of merchandise,” 
in this statute, are used in the common and 
ordinary acceptation of those terms, and 
mean the goods or chattels which a merchant 
holds for sale, and are equivalent to ‘stock in 
trade’ as ordinarily used and understood 
among merchants and tradesmen. The title 
of this act indicates its purpose to be the 
prevention of sales of merchandise is fraud 
of creditors. It cannot be seriously contended 
that a creditor of a merchant occupies a 
position of such peculiar concern that the 
passage of this act can be justified because 
of the inability of creditors of merchants to 
take care of themselves upon an_e equal 
footing with creditors of persons engaged in‘ 
other lines of business. There is, further- 
more, no reason pointed out, and none sug- 
gests itself to us, why sales of stocks of 
merchandise should be placed under the pro- 
tection of a special statute imposing onerous 
restrictions and conditioms upon both seller 
and buyer from which persons dealing in all 
other classes of property are exempt. This 
law has no application to a sale by a mauu- 
facturer of all his machinery, tools, finished 
articles and raw material; or by a farmer of 
all his live stock, farm implements, crops 
grown or growing, and household goods; or 
by a hotel keeper of his entire business and 
all the property therein; or by a livery or 
transfer company of all its rolling stock, har- 
ness and horses owned and used in the busi- 
ness; or by a publisher of all his presses and 
printing machinery and appliances; or by a 
mine owner of all the property owned and 
used in the mining business; or to a sale by a 
miller who may sell his business, mill ma- 
chinery and the grain and its products on 
hand. On behalf of these and all others the 
law indulges the presumption of honesty and 
fair intentions in making sales, either in or 
out of the ordinary course of business, with 
or without an inventory, and in bulk or by 
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parts and parcels. If sales made of the va- 
rious clastes of property above referred to 
are presumed to be fair and honest, it is dif- 
ficult to see why a sale of a stock of mer- 
chandise under similar conditions should be 
presumed to be fraudulent and void. There 
is no such actual, substantial difference be- 
tween the members of the class of individuals 
upon whom this statute is intended to operate 
and the owners of other kinds of property as 
to warrant the legislature in passing an act 
applicable only to persons dealing in stocks 
cf merchandise. The act in question is there- 
fore special class legislation, which is prohib- 
ited by the constitution of 1870. 

Statutes bearing more or less similarity to 
the one now under consideration have been 
enacted in a number of other states. The 
validity of these statutes appears to have 
been questioned in the courts of last resort 
in eight states and one_ territory. These 
courts have reached widely different results. 
Thus, in Squire & Co. v. Tellier, 185 Mass. 
18, 69 N. E. Rep. 312, Walp v. Mooar, 76 
Conn. 515, 57 Atl. Rep. 277, Neas v. Borches, 
109 Tenn, 398, 71 S. W. Rep. 50, McDaniel 
y. Connelly Shoe Co., 30° Wash. 549, 60 L. 
R. A. 947, and Williams v. Fourth Nat. Bank, 
15 Okla. 477, 6 A. & E. Ann. Cas. 970, stat- 
utes of the same general character as the one 
here involved have been held constitutional; 
while in Block v. Schwartz, 27 Utah, 387, 65 
L. R. A. 308, MeKinster v. Sager, 163 Ind. 
671, G8 id. 273, Miller v. Crawford, 70 Ohio 
207, 71 N. E. Rep. 631, and Wright v. Hart, 
182, N. Y. 330, 75 id. 404, the opposite con- 
clusion was reached and the statutes declared 
unconstitutional. We do not regard the ques- 
tion involved here as one to be determined 
upon the weight of authority outside of this 
state. We have so often expressed our views 
in regard to the clause of our constitution 
now under consideration, that its interpreta- 
tion is settled by the previous decisions of this 
court too firmly to be departed from out of 
regard for opposing views in other states, 
however highly we may esteem them. With- 
out regard to the question of the weight to 
be given to the conflicting decisions of other 
courts upon the question now in hand, we 
think the reasoning of those courts which 
have held such statutes unconstitutional on 
the ground upon which we rest our judgment 
in this case are more in harmony with the 
views of this court as expressed in the nu- 
merous cases, than are the reasons which 
are given by those other courts in which a 
different result has been reached. 

Our conclusion is that the act in ques- 
tion is void in its entirety. It follows, there- 





fore, that the court below committed no error 
in refusing the evidence offered to prove that 
the sale in question was not made in ac- 
cordance with its provisions, 

The judgment of the County Court of Logan 
County will be affirmed. Judgment affirmed. 


Note—Constitutionality of the “Bulk Sales 
Law.”—With the National Credit Men’s Associa- 
tion definitely committed to an unremitting 
campaign for the adoption of the bulk sales 
law by the levisiatures of all the states and 
the courts busy every day upholding or reject- 
ing such legislation as unconstitutional with- 
out regarding the opinions of any other 
court or attempting to reconcile or answer 
each other’s position, we have a picture that is 
possible only in the American republic where 
possible only in the American republic where the 
judiciary can not only nullify legis:ation but 
where the judiciary in one state will hold the 
same act void as violating the same constitu- 
tional provision which another court in an- 
other state will hold valid. 

So it is with the bulk sales law. The con- 
stitutional provision which this law is alleged 
to contravene is that which prohibits a state 
from depriving any person of life, liberty or 
property without due process of law, This is 
a universal constitutional restriction in every 
state. But all courts do not agree on the 
auestion whether the bulk sales law violates 
this restriction or not. The supreme judicial 
tribunals in Massachusetts, Connecticut, Ten- 
nessee, Washington and Oklahoma say that it 
does not and is therefore valid and constitu- 
tional. The courts of New York, Ohio, Illinois, 
Indiana and Utah say it does and is therefore 
unconstitutional and void. , 

Where appellate tribunals are so _ divided 
surely mere legal editors should fear to tread 

Possibly no one will be inclined to disagree 
with the statement of Chief Justice Knowlton 
in Squire v. Tellier, 185 Mass., 18, 102 Am. St. 
Rep. 322, that “this law is a pretty stringent 
regulation of a certain c!ass of sales.” But it 
must be as readily admitted that with that 
feature of legislation the courts have nothing 
to do. The policy of legislation or its exped- 
iency are for legislative determination and 
should not be the subject of inquiry by any 
court. If the act does not violate any definite 
constitutional restriction upon legislative ac- 
tion it should be upheld no matter how crude, 
harsh or unwise it may be. 

There is no doubt that this legislation singles 
out arbitrarily a uniform class of persons 
(retailers of merchandise) and imposes severe 
restrictions upon them which are not imposed 
on persons engaged in other business enter- 
prises. It is therefore not invalid simply as 
class legislation because the act operates ‘unl 
formly on all persons within a carefully desig- 
nated class. But is such ciassification and regu- 
lation unnecessary and therefore oppres- 
sive and outside ef the power of the legisla- 
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ture to enact even as a _ police regulation? 
For it cannot be contended for a moment by 
any court that the legislature can sing:e out 


a class of people arbitrarily and impose heavy 
restrictions upon them arbitrarily and without 
reason. Thus, it could not be required by 
the legislature that butchers shall put red 
signs over their doors and grocers blue signs, 


without some good reason for distinguishing 
these two enterprises from all other enter- 
prises. And so the kernel of the difficulty 


lies in the determination of the question as to 
ground or 
the exercise of the 
making special 
retailers of 


whether there is reasonable 


distinction 


any 
existing for 
legislature in 
bulk by 


power of the 


provisions for sales in 


merchandise. The supreme court of Connecti- 
cut in Walp v. Mooar 76 Conn. 515, 57 Atl. 
Rep. 277. says: “The limitation of the act 
to retail dealers is not an arbitrary classifica- 
tion. The nature of the business described 
in the act is such as to furnish those con- 
ducting it opportunities of secretly selling 
their entire stock to the injury of those from 
whom they have purchased it on credit. The 
purpose of the act is to prevent fraud, and 
it is of the same general character as our 
laws requiring assignments of future earnings 
and conditional sales to be in writing and 


legislature has the 
reasonable meas- 


The 
to adopt 


recorded 
undoubted 
ures for regulating the sale of merchandise so 


power 


as to prevent fraud.” 

The New York court of appeals in the 
case of Wright v. Hart, 182 N. Y. 330, 2 L. R. 
A. (new series) 338, takes a different view. 
it admits that the purpese of the act may be 
a good but that in carrying out its pur- 
pose it omits other enterprises in which fraud 
is just as much to be apprehended. Thus the 
merchant 


one 


asks 
can whole 
indebtedness may 


manufacturer as wel as the 
largely for credit and he sell his 
plant no matter what his 
be and even with fraudu.ent intent but the hon- 
est retailer with few debts and with 
no intent to defraud a single creditor has im- 
restrictions as to inventory 
in these days of 


only a 


posed upon him 
and notice to creditors which 
action amount to a prohibition to sell. 
The New York court therefore that 
there is no such preponderating apprehension 
of fraud to be entertained as to retail mer- 
chant debtors as distinguished from other 
debtors in other lines of business that will 
justify the legislature in singling out the 
retailers alone and imposing upon their liberty 
of contract, severe restrictions that apply to 
bulk, irrespective of any 
the part of the seller. 
We are inclined to agree with the position 
taken by the court in the New York case. This 
class of legislation designed to protect one 
class of our population against another is be- 
coming te-~ frequent. Why should the cred- 
itors of retail merchants be preferred by the 
to the retail merchants themselves 


quick 
nolds 


all cases of sales in 
fraudulent intent on 


legislature 


should the latter class be presumed 
intent to defraud rather than 
Does not the big jobber as often 
retailer 
more honest than 


and why 
to harbor an 
the former. 
defraud the 


jobber? Is 


retailer as the does the 


either class any 


the other? Rather why not let both deal 
With each other at arm’: length, as free men, 
each using the judgment of strong minds in 


extending credit or making purchases from the 
other. 

This sort 
of that 
and the statute of frauds. 
are impersonal; they apply to no class of per- 
intended to prevent fraud gen- 
classes of persons by re- 
or recorded evidences 
difficult or 
the evi- 

parties 


of legislation is not in any sense 


character as the recording acts 


These latter statutes 


same 


and are 
aumong all 
prover written 


sons 
erally 
quiring 
of certain transactions, otherwise 
impossible of proof. It deals with 
dences of a transaction not with the 
thereto, and applies uniformly to every transac- 
tion of the character matter 
who may be the parties 
Let the bulk sales law apply uniformly on all 
sales or not at all. The law cannot be any 
respecter of persons and regard one class as 


described no 
thereto, 


more dishonest than another. Let such a caw, 
if enacted at all, where a farmer sells 
his unharvested crop standing in the 


apply 
field, or 


where a jobber sells a large portion of his 
stock at bargain prices in order to raise a 
little money; and let the manufacturer where 


he proposes to sell the whole product of his 
plant to some jobber at a great 
cause he is overstocked, be compelled to take 
an inventory and gain the consent of a‘) his 
creditors. You say this would be a ridiculous 


enter- 


reduction be- 


and unnecessary embarge on business 

prise. So it would be. and so it is on the 
business of the retail merchant under’ the 
present legislative scheme known as the bulk 
sales law 











CORRESPONDENCE. 

LETTERS CRITICAL AND COMMENDATORY 
OF OUR EDITORIAL POSITION ON THE 
STANDARD OIL ——— 

Editor Central Law Journal: 

I am not a little surprised at’ your attitude 


regarding the Standard Oil decision. I sup- 
posed that lawyers and law journals, being 
necessarily and by education conservative, 


could not find any way for endorsing the ex- 
travagant views taken by the lower court. 
The corporation baiters (which include a cer- 
tain class of damage suit and snitch lawyers) 
have been as vyituperative about the decision 
of the appellate court as have the unreason- 
able rabb.e, and how it can be that a law 
journal having regard for that justice which 
is tempered with moderation can make the de- 
parture that you have in criticising the ap- 
pellate court, we do not understand. If causes 
are to be heard and determined in disregard 
of the ordinary rules of legal procedure, and 
if decisions of courts are to be the result of 
passion, preiudice and vicious’ rulings, and 
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there is no safeguard for their reversal, then 
certain.y our jurisprudence has become a by- 


word. I think that neither a law journal nor a‘ 


lawyer can afford to become contaminated with 
the prevalent attack upon the judiciary and 
the settled existing judicial procedure. 
Truly yours, 
JNO. A, EATON. 

Kansas City, Mo. 

. 
Ixditor Central Law Journal: 

Your editorial discussion of the Standard 
Oil rebate case, and the relative merits of the 
decisions of Judges Landis and Grosscup, must 
provoke widespread comment, and, I think, on 
the whole, quite general approval. 

As you well say, it was Judge Landis’ con- 
struction of the law which made it effective; 
it was Judge Grosscup’s interpretation of the 
law, which, if it prevails, renders the same 
law nugatory. Judge Lundis’ decision attempts 
to conserve the very best interests of govern- 
ment. That is what the judicial function is 
for. The law in question being considered 
constitutional, it was the plain duty of the 
bench to do, substantiaily. what Judge Landis 
did do. And it is idle te say that there was 
any misearriage of justice. when it is conceded 
that the offense charged was committed. Ig- 
norance of the statutory provision will not suf- 
fice. Crimes are never palliated, in a law 
abiding community. in. that way. 

Judge Benjamin's presentation of the other 
side of the legal question from the lawyer’s 
standpoint, found in your issue of the 14th in- 
stant, is also an argument of great legal merit. 
To those who are looking for strong legal 
reasons for the views maintained by Judge 
Landis, this clean cut statement is well worth 
while. 

Your editorial of the 7th instant, and Judge 
Benjamin’s article of the 14th instant, need 
wider publicity. 

DUANE MOWRY. 

Milwaukee, Wis. 


III. 
Editor Central Law Journal: 

I must take issue with your editorial views 
regarding the decision of the federal court of 
appeals in the Standard Oil case. 

The three judges composing that court are 
unquestionably as able, conscientious and law- 
loving as Judge Landis and in addition of a 
much wider and more varied experience, not 
only as judges but as students of fundamen- 
tal legal princivles. 

I should be very glad if the case could be 
carried to the United States supreme court, and 
if it reaches there, I feel quite confident that 
the decision of the court of appeals will be 
confirmed by a decisive majority, and I would 
not be at all surprised without a dissenting 
vote. I will add that if a principal can be held 
criminally liable for the acts of the agent, 
without himself being before the court by due 
process of law, then we have arrived at an 
unheard-of stage of judicial practice and pre- 
cedent. Very truly yours, 

J. WM. JOHNSON. 

Cincinnati, Ohio. 


RIGHT OF EQUITY TO ENJOIN A MULTI- 
PLICITY OF ACTIONS SOUNDING IN TORT 
AGAINST THE SAME DEFENDANT FOR THE 
SAME WRONG. 

Editor Central Law Journal. 

The supreme court of Alabama has just 

overruled an application by appellees for a 





rehearing in the case of Southern Steel Co. 
v. Wiley Hopkins. The decision in_ this 
case sustains the equity of a bill which ws 
filed for the purpose of enjoining over one 
hundred actions at law for damages, sounding 
in tort. filed by the administrators of the 
estates of the unfortunate miners who were 
killed in a single explosion in a mine be- 
longing to the defendant at law. The bill 
averred that the complainant (defendant in the 
actions at law) was not guilty of actionable 
negligence in causing the deaths of decedents, 
that it had a common defense to the actions 
at law, involving identically the same ques- 
tions of fact and law. which could not be 
adequately presented in the numerous actions. 
This bill was held to disclose an equity for 
the prevention of a multiplicity of vexatious 
suits at law, and the chancellor’s decree dis- 
solving a preliminary injunction restraining 
the further prosecution of the actions at law 
was reversed. The case is one of primary 
interest and importance and is the first un- 
equivocal declaration of this application of the 
general doctrine. I am taking the liberty of 
forwarding to you, under separate cover, a copy 
of my brief on rehearing. as it contains a 
copy of the original bill and of the opinion of 
the court. The opinion is sound and well 
sustained by reason and authority and it is 
my desire that it should receive appreciative 
annotation when it is commented upon in your 
excellent publication. 

A highly interesting application of the doc- 
trine of Farmer v. Kearney, 3 L. R. A. (N. 8.) 
1105, is disclosed by the bill (brief pp. 11 et 
seq; 56 et seq.), but the great significance of 
the case is found in the interesting application 
of the equitable doctrine for the prevention 
of a multiplicity of suits. 

Respectfully calling your attention to the de- 
cision, I am, Yours very truly, 

FORNEY JOHNSTON. 

Birmingham, Ala. 








JETSAM AND FLOTSAM. 





THE ABILITY OF LAWYERS TO DRAW 
WILLS. 


The prime requisite of successful ‘speechmak- 
ing is to attract attention, which may generally 
be done by saying something that will take the 
audience by surprise. It is not always easy to 
do this, especially on such occasions as the 
meetings of bar aswociations, but the statement 
reported to have been made in the course of an 
address before the New York Bar Association, 
that lawyers as a class were incompeient to 
draw wills so as to carry out the testator’s 
wishes, was a success in the respect mentioned, 
The speaker said that he had examined hun- 
dreds of important wills, that he was astonish- 
ed by the remarkably low standard of testa- 
mentary writing, that he was sure that not 
more than one-fourth of the wills of living 
persons are above reproach, and that fully fifty 
per cent. of such wills, if critically examined, 
would be found to contain some flaw, obscurity, 
or omission that on the happening of some con- 
tingency would defeat the testator’s intention 
after death. It is very shocking to see the 
familv skeleton of the profession exposed in 
this ruthiess manner, and to learn that it is 
not testators who write their own wills, but 
the lawyers themselves, who create testament- 
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ary problems for the courts to solve. There 
is good reason, however, to believe that the 


frustration of the testamentary intent is not 
so common. Statistics show that ninety-nine 
per cent. of all the wills propounded for pro- 
bate are admitted and executed without ques- 
tion. When a concest is successfui, it is prob- 
ably more generaily due to a desire of the tes- 
tator to create limitations which the law does 
not permit than to the inability of the scriv- 
ener to express the testator’s wishes. In other 
words, the failure of the testamentary effort in 
many instances results from the desire of the 
testator to exert a posthumous co.itrol over his 
estate, or to make a disposition contrary to 
the principles of natural justice. It might 
with equal truth be said that lawyers, as a 
class, do not know how to draw deeds or con- 
tracts, because such documents are sometimes 
found not to accomplish the purpose for which 
they were intended. And it might with even 
more truth be said that they do not know how 
to practice law at all, because nearly half of ail 
the points decided in the reported cases relate 
to matters of pleading and _ practice.—Law 
Notes. 








BOOK REVIEWS. 


DEVLIN’S TREATY POWER. 
A very live and important subject of law has 


just been put in form of a treatise by Mr. 
Robert T. Devlin, of the San Francisco bar. 
This new work is_ entitled, “The Treaty 


Power Under the Constitution of the United 
States.” It is in the form of commentaries 
on the treaty clauses of the constitution; con- 
struction of treaties; extent of treaty mak- 
ing power’ conflict between treaties and acts 
of congress, state constitutions and statutes; 
international, acquisition of territory, ambas- 
sadors, consuls and foreign judgments; natural- 
ization and expatriation; responsibility of 
government for mob violence and_ claims 
against governments, with appendices contain- 
ing regulations of department of state rela- 
tive to extradition of fugitives from justice, 
a list of treaties in force, with the inter- 
national conventions and acts to which the 
United States is a party. and a chronological 
list of treaties. 

The real occasion for this work was prob- 
ably the sharp controversy that arose between 
the people of the state of California and the 
government of the United States over the con- 
struction of the Japanese exclusion treaty es- 
pecially in relation to the right of Japanese 
residents of San Francisco to attend the pub- 


lic schools. We assume this because of the 
author’s statement in his preface that he has 
“devoted special attention to the construction 
of treaties and the conflict between treaties 
and acts of congress, state constitution and 
statutes. 

The skeleton outline of the work will show 
its scope and compass: Chapter I, treaty 
clauses of the constitution; chapter II, prohi- 
bition on states; chapter III, compacts between 
states; chapter IV, making of treaties; chap- 
ter V. taking effect and termination of 
treaties; chapter VI, federal question under 
treaty; chapter VII, construction of treaties 
and extent of treaty making power; chapter 
VIIL conflict between treaties and acts ‘of 





congress; chapter IX, state constitutions and 
statutes in conflict with treaties; chapter X, 
treaties by cession; chapter XI, treaties of ex- 
tradition and proceedings thereunder; chapter 
XII, treaties with Indians; chapter XIII, am- 
bassadors, consuls, consular courts and foreign 
judgments; chapter XIV, naturalization and 
expatriation; chapter XV. responsibility of gov- 
ernment for mob violence; chapter XVI, claims 
against governments. . 

Printed in one volume of 864 pages and pub- 
lished by Bancroft-Whitney Co., San Francisco, 
Cal. 





HUMOR OF THE LAW. 





up” for 
apolo- 


A lawyer who had been “jacked 
speaking disrespectfully of the court, 
gized in the following terms: 

“Your honor, I retract what I said, for I find 
that you were right and I was wrong, as you 
usually are.” 

This, of course, was entirely soothing to the 
ruffled dignity of the court.—Law Notes. 


“Witness, did you ever see the prisoner at 
the bar?” 
“Oh, yes, very frequently. That is where 1 


got acquainted with him.’”—Ohio Law Bulletin. 


“Gimme ten cents’ worth of Purden’s Digest,” 
said a lank, lean customer, as he threw down @ 
dime in Sobieski Lusk’s drug store recently. 

“Ten cents’ worth of what?”’’asked Lusk, 
thinking he had misunderstood. 

“Purden’s Digest, I said,” replied the lean 
one. 

“Purden’s Digest,” repeated Lusk, as_ his 
mind ran the gamut of all the digestive medi- 
cines of his store, 

“Sorry, but I don’t believe we keep it. Where 
did you hear about it?” 

“Why, up in court last week. Them lawyers 
was all talking about it, and as they looked so 
sleek, I thought I would try some.’’—Lancaster 
Law Review. 
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1. Abatement and Revival—Causes Which 
Survive.—The nature of the damages sued for, 
rather than the form of the remedy, is the test 
for determining whether a cause of action sur- 
vives the death of the wrongdoer.—Hey  v. 
Prime, Mass., 84 N. E. Rep. 141. 


2. Aection—Improper Joinder of Causes.—A 
cause of action on a bond and cause of action to 
foreclose the accompanying mortgage, where 
the execution on the personal judgment is re- 
turned unsatisfied, are improperly joined.—City 
Real Estate Co. v. King, 110 N. Y. Supp. 231. 


3. Aliens—Chinese Exclusion Act.—The de- 
portation of a Chinaman admitted on a student’s 
certificate in compliance with the treaty with 
China of December 8, 1894, art. 3, 28 Stat. 1210, 
cannot be ordered on the transcript of pro- 
ceedings before the commissioner without any 
findings or the giving of any testimony.—Fong 
v. United States, U. S. S. C., 28 Sup. Ct. Rep. 
576. 

4. Appeal and Error—Abstracts and Record. 
—It was no excuse for the filing of a brief by 
appellee not complying with the court rules 
that opposing counsel in the appellate court 
filed an original brief containing only a short 
argument, and then in reply filed a brief con- 
taining a long argument on the facts.— 
Schwitters v. Springer, Ili., 84 N. E. Rep. 497. 


5. Finding of Trial Court.—In reviewing 
a decree of a territorial Supreme Court re- 
versing a decree in a suit to cancel a corporate 
lease, the federal supreme court is confined to 
determining whether there was evidence sup- 
porting the findings of the trial court, and 
whether the facts found sustained the legal 
conclusions._-Shawnee Compress Co. v. Ander- 
son, U. S. S. C., 28 Sup. Ct. Rep. 572. 


6. Right to Review.—A receiver appointed 
on dissolution of a building association has no 
right of appeal from an order which merely 
affects the distribution of the funds in his 
hands.—Knabe vy. Johnson, Md., 69 Atl. Rep. 
420. 


ts Waiver of Error.—An exception as an 
entirety to a ruling on several requested in- 
structions is insufficient to raise the correct- 
ness of that ruling.—McCabe & Steen Const. Co. 
v. Wilson, U. S. S. C., 28 Sup. Ct. Rep. 558. 


8. Attornev and Client—Admission to Prac- 
tice.—A Spanish lawyer may be denied permis- 
sion to practice by the supreme court of the 
Philippine Islands, because not possessing the 
political qualifications required by law.— 
Bosque v. United States, U. S. S. C., 28 Sup. Ct. 
Rep. 501. 

9. Bailment—Breach of Contract by Bailee. 
—Where plaintiff delivered to defendant a coat 
to be repaired and returned at a certain time, 
and defendant did not return it at that time, 
upon its being thereafter stolen, plaintiff may 
recover its value in an action for a breach of 
contract.—Carl v. Goldberg, 110 N. Y. Supp. 318. 














10. Bankruptcy—Recovery of Property.— 
Securities held by stockholders as collateral 
may, where the customers are not indebted to 
the brokers. be recovered by the customers 
from the trustees in bankruptcy.—Thomas Vv. 
Taggart, U. S. S. C., 28 Sup. Ct. Rep. 519. 

11. Return of Margined Stock.—No prefer- 
ential transfer in violation of Bankr. Act, c. 541, 
60a, held to result from action of stockbroker, 
who has pledged stock with the consent of the 
customer redeeming the stock and turning it 
over to such customer when insolvent.—Rich- 
ardson v. Shaw, U.S. S. C., 28 Sup. Ct. Rep. 512. 

12. Bonds—Negotiability.—Interest bonds at- 
tached to negotiable bonds held negotiable, 
and a plaintiff not chargeable with knowledge 
of their theft from anotker entitled to recover 
thereon.—Greene v. Minzesheimer, 110 N. Y. 
Supp. 429. 

13. Boundaries—tTitle to Bed of Stream.— 
A patent from the United States describing 
land granted as bounded by the St. Mary’s river 
carries with it the title to small, unsurveyed 
islands on the American side of the interna- 
tional boundarv line.—United States v. Chand- 
ler-Dunbar Water Power Co., U. S. S. C., 28 
Sup. Ct. Rep. 579. 

14. Brokers—<Action for Compensation.—In 
an action to recover commissions on the sale 
of property, if plaintiffs’ proposed purchaser 
would not purchase upon the terms agreed 
upon between plaintiff and defendants, plain- 
tiffs could not recover any commission.—Nadler 
v. Menschel, 110 N. Y. Supp. 384. 

15. Right of Commission.—Failure of pros- 
pective purchaser to rely on owner’s represen- 
tation to the broker held not to defeat broker's 
right to commission, where he finds a pur- 
chaser ane the sale fai's because of inaccuracy 
in representations.—Dotson y. Milliken, U. S. 8. 
C., 28 Sup. Ct. Rep. 489. 

16. Carriers—Contracts With Shippers-—A 
reduction of freight rates for dressed meats, 
makine them lower than those charged for live 
stock, held not an undue and _ unreasonable 
preference.—Interstate Commerce Commision v. 
Chicago Great Western Ry. Co, U. 8S. S. C., 
28 Sup. Ct. Rep. 493. 

17. Drunkenness of Passenger.—If a rail- 
way conductor knew that an alighting passen- 
ger was so drunk that he was unable to 
care for himself, the conductor should have 
dealt with him according to the condition he 
was then in.—Mobile, J. & K. C. R. Co. v. 
Jackson, Miss., 46 So, Rep. 142. 

18. Street Cars.—The prevalence of storm 
and freezing weather imposes upon a passenger 
an extra degree of care to prevent injury in 
alirhting from a car.—Riley v. Rhode Island 
Co., R. IL. 69 Atl. Rep. 338 

19. Commerce — State Interference. — Com- 
merce between states of New York and New 
Jersey held not unlawfully interfered with by 
Laws N. J. 1905, p. 461, c. 238, forbidding di- 
version of waters beyond the state.—Hudson 
County Water Co. v. McCarter, U. S. S. C., 28 
Sup. Ct. Rep. 529. 

20. State Taxation.—Business of taking 
orders on commission for purchase and sale of 
grain and cotton for future delivery and 
transmitting them to other states held not 
interstate commerce.—Ware & Leland v. Mobile 
County, U. S. S. C., 28 Sup. Ct. Rep 526. 

21. Constitutional Law—Due Process of 
Law.—Neither due process of law nor equal 
protection of the laws is denied by Laws N. J. 
1905, p. 461, c. 238, under which riparian owner 
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may be prevented from diverting waters of a 
stream into another’ state—Hudson County 
Water Co. v. McCarter, U. S. S. C., 28 Sup. Ct. 
Rep. 529. 

22. Contempt—Punishment.—Though a _ cor- 
poration may have been technically guilty of 
a contempt, held, under the facts, not a fair 
exercise of the court’s discretion to impose a 
penalty.—Grant v. Green Consol. Copper Co., 110 
N. Y. Supp. 253. 

23. Contracts—Building Contracts.—That the 
owner of a building upon which repairs had 
been made not in conformity with the terms 
of the contract uses the building does not 
operate as an acceptance of the work.—Pope Vv. 
King, Md., 69 Atl. Rep. 417. 

24.——-Oral Contracts.—In an action on. an 
oral contract of employment, where the proof 
showed a different contract from the one al- 
leged and that difference brought the con- 
tract within the statute of frauds, defendant 
might avail of the statute as a defense with- 
out pleading it.—Bierman v. Simon, 110 N. Y. 
Supp 267. 

25. Conversion — Intent of Testator. —A 
direction in a will to sell for a particular ob- 
ject or with a view to a contingent event, 
which object cannot be accomplished, or if the 
contingency does not happen, will not work 
an conversion.—Painter v Painter, Pa., 69 Atl. 
Rep. 323. 

26. Corporations—<Actions. — A _ corporation 
cannot recover on a contract entered into by 
defendant with a pre-existing copartnership of 
the same name and doing the same business 
in the absence of allegation or proof that the 
corporation succeeded to the business of the 
copartnership.—Candee & Smith v. Fordham 
Stone Renovating Co., 110 N. Y. Supp. 355. 

27. Recovery on Discounted Note.—<A trust 
company held entitled to recover on a note 
discounted by it through its president and 
director notwithstanding the knowledge of the 
president and director.—Lanning v. Johnson, 
N. J., 69 Atl. Rep. 490. 

28. Courts—Error to State Courts.—A con- 
tention that certain instructions in a crim- 
inal case denrived accused of his liberty with- 
out due process of law does net raise a fed- 
eral question under Const. U. S. Amend. 14, suf- 
ficient to sustain writ of error from federal 
supreme to state court—Thomas v. State of 
Iowa, U. S. S. C., 28 Sup. Ct. Rep. 487. 

29. Covenants—Validity—A covenant in- 
serted in several deeds, pursuant to a general 
scheme to restrict certain tracts to residence 
sites and covenanting against the erection of 
houses of amusement thereon, held not for- 
bidden by statute or by public policy.—City 
of Baltimore v. Garrett, Md., 69 Atl. Rep. 429. 


30. Criminal Evidence—Homicide. — Where 
the defense of an alibi is not set up, the state 
should not be permitted to argue to the jury 
that there is a great break in the pretended 
alibi—Johnson y. State, Fla., 46 So. Rep. 154. 


$1. Damages—Breach of Contract.—Before a 
recovery can be had for breach of contract 
for the interruption or aestruction of business, 
it must avpear that the business was an es- 
tablished one.—Wins!ow Elevator & Mach. Co. 
v. Hoffman, Md., 69 Atl. Rep. 394. 


32. Nominal Damages.—The damages for 
failure to perpetually renew a note is the re- 
mainder after deducting from the face the 
present value of a discharge from an obliga- 
tion to pay in perpetuity the annual interest 














of 6 per cent. on the face of the note.—Trout- 
wine v. “Toff, 110 N. Y. Supp. 295. 

33. Divoree—Alimony.—An order requiring 
defendant in a divorce suit to show cause 
why he should not be adjudged guilty of con- 
tempt for failure to pay alimony pendente 
lite held properiy served on defendant’s at- 
torneys.—Weich v. Weich, 110 N. Y. Supp. 201. 

34. Elections—Violation of Election Laws.— 
On a charge of knowingly aiding an act of 
illegal registration for the purpose of voting, 
the person who conceives the purpose of com- 
mitting the crime of ilicgal registering and 
suggested to defendant the crime of aiding 
him heid an accomplice of defendant, on whose 
testimony, unless corroborated, defendant could 
not be convicted.—People v. Acritelli, 110 N. 
Y. Supp. 430. 

35. Election of Remedies—<Acts Constitut- 
ing.—Action against owner of property upon 
coupons for assessments for cost of municipal 
improvements on the owner’s personal waiver 
held not an election ot remedies precluding 
a subsequent enforcement of the liability 
against the property.—City of Indianapolis v. 
City Bond Co., Ind., 84 N. E. Rep. 20. 

36. Eminent Domain—Conditions Precedent 
to Action.—The value of shade wurees held 
proper.y included in the award of damages in 
condemnation proceedings to widen an avenue, 
though by the widening the trees would have 
constituted an obstruction to travel.—Green v. 
Town of Irvington, N. J., 69 Atl. Rep. 485. 

37. Rights of Grantor. — Agreement 
whereby grantor retained right to sue for 
damages caused by elevated tracks con- 
structed before his premises held to give him 
cause of action for fee damages, but not for 
rental damages thereafter accruing.—Anderson 
v. New York Cent. & H. R. R. Co., 110 N. Y. 
Supp. 232. 

38. Evidence—Judiciat Notice—The federal 
supreme court will tak2 judicial notice that 
distinctions between law and equity in a tech- 
nical sense do not apply in the local law of 
Porto Rico.—Garzot v. Rios de Rubio, U. S. S. 
C., 28 Sup. Ct. Rep. 548. ‘ 

39.——Presumptions, — Where action is 
brought in the name of G. for price of goods 
sold by him, and he proves he was doing 
business in the name of the W. Company, 
held, it cannot, in the absence of evidence 
thereof, be presumed the company was a cor- 
poration or a partnership,—Grossman v. Lieb, 
110 N. Y. Supp. 386. 

40. Fire Insurance—Estoppel.—A waiver in- 
volves the conduct of one party, and is the 
intentional relinquishment of a known right 
without misleading the other party to hiis 
prejudice, while an estoppel involves the con- 
duct of both parties and the misleading of one 
to his prejudice.—Webster v. State Mut. Fire 
Ins. Co., Vt., 69 Atl. Rep. 319. 

41. Fixtures—Bona Fide Purchaser.—The 
bona fide purchaser of a building without 
notice of a vendor’s c:aim for the purchase 
money of certain boilers installed in the build- 
ing held to acquire title thereto as against ven- 
dor.—Fitzgibbons' Boiler Co. v. Manhasset 
Realty Corp., 110 N. Y. Supp. 225. 





42. Homicide—Dying Declarations.—A dying 
declaration in law is no more sacred than ordi- 
nary testimony, and is subject to discredit 
and impeachment by any competent testimony 
which impairs its value.—Gambrell v. State, 
Miss., 46 So. Rep. 138. 
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43. Indictment and Information—Grand 
Jury.—Where an indictment cannot be sus- 
tained as founded on irsufficient evidence be- 
fore the grand jury, but it is possible that the 


proof lacking can be supplied in dismissing 
the indictment, the court will direct that the 
matters therein be resubmitted—People v- 
Acritelli, 110 N. Y. Supp. 430. 

44. Injunction — Criminal Prosecution.— 
Equity held without jurisdiction at the in- 


stance of an exhibitor of moving pictures on 
Sunday, in alleged violation of the Sunday law, 
to restrain the nolice from entering the prem- 
ises during such entertainment.—Shepard v. 
Bingham, 110 N. Y. Supp. 217. 

45.——-Damages for Wrongful fissue.—Where 
no bond was ordered or given on a preliminary 
injunction restraining defendant from dispos- 
ing of letters patent which by the final decree 
they were allowed to retain, defendants are 
not entitled to an assessment of damages as 
for wrongful injunction.—American Circular 
Loom Co. v. Wilson, Mass., 84 N. E. Rep. 133. 

46. Discretion of Court.—A preliminary in- 
junction should not be granted where, on the 
showing made, the complainant’s right is 
quite doubtful, and it appears that at least 
as much injury would result to defendant 
from granting it as to complainant from its 
refusal.—Richards v. Meissmer, U. 8S. C. C., W. 
D. Mo., 158 Fed. Rep. 109. 

47. Illegal Acts of State Officers.—The 
legality of the acts of the pure food commis- 
sioner and the question whether he is ex- 
ceeding his powers may be tested in an ac- 
tion to enjoin alleged illegal acts.—State v. 
District Court, in and for Cass County, N. D., 
115 N. W. Rep. 675. 

48. When Granted.—An injunction will not 
be granted where the chancellor finds that 
it would do greater injury than would result 











from leaving plaintiff to his redress in an 
action for damages.—Berkey v. Berwind- 
White Coal Min. Co., Pa... 69 Atl. Rep. 329. 


49. Insane Persons—lInquisition.—In the ab- 
sence of statute, the rule is that the chan- 
cery or probate court of the place of resi- 
dence of a supposed lunatic is the proper forum 
to conduct an inquiry as to his mental] state.— 
State v. Wurdeman, Mo., 108 S. W. Rep. 144. 

50. Insolvency—Fraudulent Transfers.—In 
an action by an assignee in insolvency to 
recover for cigars sold by insolvents at a sacri- 
fice, evidence as to the profit of the buyers 
held admissible.—Jaquith v. Davenport, 
Mass., 84 N. E. Rep. 125. 

51. Interstate Commerce—Regulation By 
State——Act 1905, Gen. Laws 1905, p. 29, c. 25, 
regulating the venue of suits against common 
carriers, held a proper exercise of the state’s 
police power, and not a regulation of inter- 
state commerce.—St. Louis, I. M. & S. Ry. Co. 
v. Boshear, Tex., 108 S. W. Rep. 1032. 

52. Judges—Right to Jury Trial.—Since the 
chancellor has exclusive jurisdiction of pro- 
ceedings to compel an assignee for the benefit 
of creditors to settle his account, he has juris- 
diction to decide without a jury issues of fact 
involving the misconduct of the assignee in 
the management of the estate.—Cominger v. 
Louisville Trust Co., Ky., 108 S. W. Rep. 950. 

53. Jadgment—Conformity to Pleadings.— 
In a suit by a taxpayer to recover from a 
county any legal tax, the court under the 
pleadings and evidence held without authority 
to enter a decree perpetually enjoining the 
county from asserting a right to the tax and 





c. & 
108 S. 


against it.—Nashville, 
Marion County, Tenn., 


to adjudge costs 
St. L. Ry. Co. v. 
W. Rep. 1058. 

54. Power of Court.—Where plaintiff. pre- 
vents defendants from carrying out’ the re- 
quirements of a judgment in time to avoid a 
penalty, the court may add an_ appropriate 
provision to the judgment, or may stay the 
operation of the portion thereof relating to 
the time for performing its provisions.— 
Groge v. Ruff, 110 N. Y. Supp. 259. 

Res Judicataw—An action may be 
brought by the assignee of a part of a claim 
without bringing in other parties, if the 
debtor consents to the action, and such action 
will not be a bar to another action, but this 
cannot be done against the objection of the 
debtor.—-Dickson v. Tyson, 110 N. Y. Supp. 269. 





55. 








56. Res Judicata.—A. final order for the 
landlord in summary proceedings to recover 
possession held conclusive as between the 


subsequent proceeding to recover 
rent as to the existence and validity of the 
lease, the tenant’s occupation, and that the 
rent was due at the date of the order as 
specified therein.—Lewy v. Wolfman, 110 N. 
Y. Supp. 256. 

Res Judicata.—An action between 
the same nwarties concerning the same matter 
held not conclusively barred under certain con- 
ditions by a ovrior actien.—Muleahy v. Dieu- 
donne, Minn., 115 N. W. Rep. 636. 

58. Jury—Juvenile Courts.—House Enrolled 
Bill No. 418 of 1907, Loc. Laws 1907, p. 981, 
No. 684, establishing a juvenile court, and in 
section 14, p. 988. providing for a trial and 
fine of a delinquent child by a jury of 6 pro- 
vided by section 5, held to violate Const. art. 6, 
28, providing for a jury of 12 men in courts of 
record in criminal prosecutions.—Robison v. 
Wayne Circuit Judges, Mich., 115 N. W. Rep. 
682. 

59. Landlord and Tenant—Failure to Exe- 
cute Renewal of Lease.—Occupation of prop- 
erty by a tenant after it was taken under 
condemnation held no ground for’ reducing 
damages due from the fermer owner, who had 
failed to execute a renewal of a lease of the 
property in accordance with a prior agreement. 
—Niederstein v. Cusick, 110 N. Y. Supp. 287. 

60.——Injuries From Defective Conditions.— 
The owner of certain premises held not liable 
for injuries to the wife of a subtenant thereof, 
caused by the fall upon her of sheets of tin 
claimed to have come from the roof, such owner 
not being resvonsible therefor, even though the 
accident were due to the negligence of his ten- 


parties in a 


57. 





ant.—Kooperberg v. Sussman, 110 N. Y. Supp. 
319. 
61. Lease of Way.—A lease of a way exe- 





cuted by a vendor to the purchaser held not 
to permit the vendor to obstruct the way by 
the erection of a closet thereon.—Sultzman v. 
Branham, Mo., 108 S. W. Rep. 1074. . 

62. Limitation of Actions—Applicability to 
Claim.—If equitv has jurisdiction of an action 
to recover back money paid in satisfaction of 
a mortgage on the ground of lack of considera- 
tion, its jurisdiction is concurrent with courts 
of law, and the statute of limitations applies.— 
Sternberg v. L. Sternberg & Co., N. J., 69 Atl. 
Rep. 492. 


63. Fraud as Ground of Action.—The 
statute of limitations does not bar reformation 
of a deed for fraud or mistake where the ac- 
tion is brought within 10 years from its exe- 
cution and within 5 years from discovery of 
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the fraud or mistake, and the discovery could 
not have been sooner made.—Morgan vy. Combs, 
Ky., 108 S. W. Rep. 272. 

64. Malicious Prosecution—Necessity.—The 
termination of a criminal prosecution essential 
to authorize an action for malicious prosecu- 
tion therefor may be either by acquittal or by 
dismissal of the charge or by the refusal of 
the prosecutor to proceed further.—Halberstadt 
v. New York Life Ins. Co., 110 N. Y. Supp. 188. 

65. Mandamus—<Acts of Officers.—In the ab- 
sence of statute, mandamus does_ not lie 
against an unincorporated association to com- 
pel the admission of an applicant for member- 
ship or to restore a member who has been ex- 
pelled.—Doyle v. Burke, R. I., 69 Atl. Rep. 362. 

66. Marshaling Assets and Securities—En- 
forcement.—Whether a creditor should resort 
to other property before’ resorting to the 
debtor's property held not determinable in an 
action to set aside a mortgage on the debtor’s 
property to which persons interested in the 
other security are not parties—Foley’s Trustee 
v. Foley. Ky., 108 S. W. Kep. 270. 

67. Master and Servant—Care Required in 
Selecting Servants.—The duty of using ordinary 


care in the selection of servants is one per- 
sonal to the master; and failure to use such 
care to discover incompetency is a breach of 


duty, and, if it be the proximate cause of injury 
to another servant the master is liable.—El 
Paso & S. W. Ry. Co. v. Smith, Tex., 108 S. W. 





Rep. 988. 

68. Contributory Negligence.—A locomo- 
tive fireman is not a fellow servant with 
the superintendent of construction and the 
foreman of a bridge gang.—McCabe & Steen 
Const. Co. v. Wilson, U. S. S. C.. 28 Sup. Ct. 
Rep. 558. 

69. Master’s Liability Where plaintiff 





was hired by defendant as a farm hand to 
work in a barn, he agreed impliedly to work 
in the barn as it then was, unless there was 
some hidden defect that would not have been 


obvious upon inspection. —Smith v. Lincoln. 
Mass., 84 N. E. Rep. 498. 
70. Operation of Trains—An employee of 





a railroad company in charge of a train about 
to cross the tracks of another company may. 
presume that the employees of the latter com- 
pany in control of an approaching engine will 
obey the law, and stop before reaching the 
crossing.—El Paso & S. W. R. Co. v. Murtle, 
Tex., 108 S. W. Rep. 998. 

71.——Unguarded Machinery.—An employer 
who fails to perform the statutory duty of 
guarding dangerous machinery which could be 
guarded may avail himself of the contributory 
negligence of an employee injured by coming 
in contact with the machinery.—Huss v. Heydt 
Bakery Co., Mo., 108 S. W. Rep. 63. 

72. Mines and Minerals—Oil and Gas Lease. 
—A lease of land to enter and prospect for oil 
and gas, which provides that the lessee may 
surrender the lease is not void for want of 
mutuality, even though the power of revoca- 
tion deprived the lessee of the right to specific 
performance.—Watford Oil & Gas Co. v. Ship- 
man, Ill, 84 N. E. Rep. 53. 

73. Miscellaneous Insurance—Fidelity of 
Employees.—A statement that an employee's ac- 
counts have been examined up to a certain 
date and found correct is material to the un- 
dertaking of an insurer of the fidelity of such 
employee, and, if false, the insurer, relying 
thereon, is not liable-—Glidden v. United States 








Fidelity & Guaranty Co.. N. E. Rep. 
143. 

74. Monopolies—Restraint of Trade.—A com- 
press company financialiy embarrassed cannot 
lease its property and good will to a foreign 
corporation with a covenant to discourage com- 
petition against its tenant and to refrain 
from engaging in the business of compressing 
cotton within 50 miles of any plant operated 
by the tenant.—Shawnee Compress Co. v. An- 
derson, U. S. S. C., 28 Sup. Ct. Rep. 572. 

75. Mortgages—Assignments.—Receipt of an 
interest payment from a mortgagor held not 
to be a waiver of the mertgagee’s right to de- 
clare the mortgage due when the taxes were 
due and unpaid at the time, but he did not 
know it.—Bergman vy. Fortescue, N. J., 69 Atl. 
Rep. 474. ° 

76. Conveyance to 
gagee of realty who 


Mass., 84 








Mortgagee.—A mort- 
subsequently obtained 
a conveyance of the property subject to the 
mortgage, with a provision against merger 
making the property primarily liable, he:d not 
precluded from foreclosure by the fact of his 
holding the title to the premises.—Egan v. 
Engeman, 110 N. Y. Supp. 366. 

77. Redemption of Land Sold.—Where on 
redemption of land sold on foreclosure defend- 
ant is allowed interest on the amount due, he 
is not entitled to the rents and profits while 





in possession.—Potter v. Schaffer, Mo., 108 S._ 
W. Rep. 60. 

78. Municipal Corporations—Closing Streets. 
—Where the municipal authorities believed 


that the safety of the public demanded it, it 
was in their power to order the closing of a 
street, and their action could not be inter- 
fered with by a citizen, who, if he were spec- 
ially damaged, had his recourse against the 
municipality.—Poythress v. Mobile & O. R. Co., 
Miss., 46 So. Rep. 139. 

79. Improvements.—A property owner held 
not required to restrain pavement of a street 
by injunction, the proceedings being jurisdic- 
tionally defective, but entitled to raise the ob- 
jection in a suit to foreclose the assessment.— 
Zorn v. Warren-Scharf Asphalt Pav. Co., Ind., 
84 N. E. Rep. 509. 

80. Insurance.—A city held entitled to re- 
cover from an insurance company municipal 
funds paid to it by the city treasurer for in- 
dividual purposes.—City of Newburyport v. 








Fidelity Mut. Life Ins. Co., Mass., 84 N. E. 
Rep. 111. 
81. Street Improvements.—A _ construction 





company having failed to carry out its con- 
tract for street improvements, it was held com- 
petent for the city council to contract with 
another company to complete the unfinished 
work.—City of Auburn v. State Ind., 83 N. E. 
Rep. 997. 

82. Names—Identity—Where there was no 
issue as to the identity of a person who exe- 
cuted and asknowledged an instrument, the 
error of the notary in writing both in the 
signature to the instrument and in the certifi- 
cate of acknowledgment an incorrect name of 
the person was immaterial.—Taylor vy. Silliman, 
Tex., 108 S. W. Rep. 1011. 

83. Negligemce—Duty to Use Care.—A per- 
son is not required to anticipate and provide 
against that which is only remotely or slightly 
probable.—Chicago & E. R. Co. v. Dinius, Ind., 
84 N. E. Rep. 9. 

84..—-Exposure to Danger.—To justify ex- 
posure to danger fos the purpose of saving 
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life there must be imminent danger to the 
person sought to be saved, and the method 
adovted must not be rush or reckless in the 
judgment of prudent persons.—Wilson v. New 





York. N. H. & H. R. Co., R. I., 69 Atl. Rev, 364. 
85. Failure to Keep Premises in Repair.— 
Where a p.umber went to defendant’s estab- 


lishment to buy a piece of pipe, and upon the 
invitation of one in authority went to the top 
of the building to get it, and in coming down 
a dark flight of stairs was injured by tripping 
over a large spike projecting from a landing, 
defendant was liable.—Roth v. G. A. Feld Co., 
110 N. ¥. Supp. 427. 

86. Places Open to Public.—A water com- 
pany held not liable for the death of a nine 
vear old boy caused by falling from a floating 
foot bridge across the company’s canal.—TIndi- 
anapolis Water Co. v. Harold, Ind., 83 N. E. Rep. 








993. 

$7. What Constitutes—A person injured 
by the failing of a trunk which he had as- 
sisted defendant’s employee to elevate from a 


entitled to recover because 
trunk handle.—Childs Vv. 
Mass., 84 N. E. Rep. 


basement held not 
of defects in the 
American Express Co., 
128. 

88. Pardon—Conclusive Evidence.—W'here 
one of the conditions of a pardon for the crime 
of larceny is that the convict shuuld thereafter 
lead a law-abiding life, and he is subsequently 
convicted of a second larceny such subsequent 
conviction is conclusive evidence of the viola- 


tion of such condition in such pardon.—Hen- 
derson v. State, Fla., 46 So. Rep. 151. 

89. Parties—Rights of Plaintiff.—The court 
cannot compel plaintiff te accept as a defen- 
dant a person against whom no summons has 
been issued. because that person was served 
with process.—American Oilcloth Co. v. Slonov, 
110 N. Y. Supp. 289. 

90. Partnership—Dissolution.—On the dis- 
solution of a partnership where a firm in- 


debtedness to one partner is established, fixing 
a lien upon the share of the other for the en- 
tire indebtedness and authorizing execution for 
the full amount against such share held error. 
—Meeve v. Eberhardt, Tex., 108 S. W. Rep. 1013. 


91. Party Walls—Whiat Constitutes—Where 
a wall is a partv wall, neither of the adjacent 
owners may maintain windows therein, and 
equity will enjoin the maintenance thereof, and 
require the restoration of the wall to a solid 


wall.—Kiefer v. Dickson, Ind., 84 N. E, Rep. 
523. 
92. Principal and Agent—Rights of Undis- 


closed Principal.—An undisclosed principal in a 
contract of sale of personalty may enforce the 
same against the buyer, irrespective of whether 
or not the buyer knew that the ostensible seller 
was or was not an agent.—Kilpatrick v. 
America West Africa Trading Co., 110 N. Y. 
Supp. 381. 

93. Process—Remedy of Person Wrongfully 
Served.—Where a person against whom no 
summons has been issued is served with pro- 
cess, he may appear to indicate that the sum- 
mons has been served uvon the wrong person, 
and, if plaintiff refuses to withdraw the sum- 
mons, he may answer, and have the complaint 
dismissed, or he may move to set aside the 
service.—American Oil Cloth Co. v. Slonov, 110 
N. Y. Supp. 289. 

94. Property—Secret Formula.—The inven- 
tor of an unpatented secret formula is entitled 
to maintain the secrecy, and to prevent its 
disclosure or use by one who obtained knowl- 





edge of it through fraud or breach of contract. 
—O’Bear-Nester Glass Co. v. Antiexplo:Co., 
Tex., 108 S. W. Rep. 967. 

95. Public Lands—Title to Bed of Stream.— 
A patent from the United States invalid when 
made after five years must be deemed to have 
the same effect against the United States in a 
suit to remove a cloud as though valid when is- 
sued, in view of Act March 5, 1891, c. 561, 
sec. 8, 26 Stat. 1099.—United States v. Chandler- 
Dunbar Water Power Co., U. S. S. C., 28 Sup. 
Ct. Rep. 579. 

96. Railroads—Highway Crossings.— Where 
a railroad company constructed an underneath 
passage under a charter provision requiring it 
to keep the same in repair, it was bound to 
keep the pavement in such passage in re- 
pair.—Borough of Metuchen v. Pennsylvania 
R. Co., N. J., 69 Atl. Rep. 465. 

97.——Injuries to Employees.—Where a rail- 
road maintains a post too near the track to 
be safe for brakemen on passing freight trains, 
it is liable for an injury to an employee re- 


sulting therefrom unless the employee knew 
of the danger. or had competent means of 
knowing it.—Wilson v. New York, N. H. & H. 


R. Co., R: L, 69 Atl. Rep. 364. 

98.—e—Negligence.—In an action against a 
railroad for injuries to-a pedestrian, the man- 
ner of submitting the negligence proximately 
causing the injuries held not prejudicial.— 
Chicago, R. I. & G. Ry. Co. v. Johnson, Tex., 
108 S. W. Rep. 964. 

o9.——Negligence.—If a window of a railroad 
ear falls because the latch is defective, and 
inflicts injury to a passenger, the carrier is 
prima facie guilty of negligence.—C.eveland, C. 
Cc. & St. L. Ry. Co. v. Hadley, Ind., 84 N,. E. 
tep. 13. 

100. Receivers—Appointment Without Notice. 
~-A receiver may be appointed without notice 
if the defendant is beyond the jurisdiction or 
cannot be found, or some emergency exists un- 
der which a receivership is necessary to prevent 
waste, destruction, or loss of property.—Mann 
v. Gaddie, U. 5S. C. C. of App., Fifth Circuit, 158 
Fed. Rep. 42. 

101. Removal of Causes —Consent to Federal 
Jurisdiction.—Plaintiff must be deemed to have 
consented to the jurisdiction of the federal 
circuit court over a suit removed from a state 
court on defendant’s petition, where he files 
an amended pétition in the federal court, and 
signs stipulations for continuances.—In re 
Moore, U. S. S. C., 28 Sup. Ct. Rep. 585. 

102. Sales — Consideration. — Where one 
makes a_proposition to do something provided 
the other performs a certain act,’ the perform- 
ance of that act is a sufficient consideration to 
compel the proposer to perform.—Ganss v. J. M. 
Guffey Petroteum Co., 110 N. Y. Supp. 176. 

103. Schools and School Districts—Salary of 
Teacher.—The principal of a private incorpo- 
rated school and the high school of a city, 
which were administered together, he'd not 
entitled to recover a portion of his salary from 
the trustees of the private school as on an ex- 
press contract.—Dickey v. Trustees of Putnam 
Free School, Mass., 84 N. E. Rep. 140. 

104. Shipping—Delay in Moving Vessel.—A 
charterer bound by the contract to furnish the 
vessel with a berth for discharging held liable 
for extra wharfage which the master was 
obliged to pay at a designated berth, and also 
for overtime paid to a government inspector due 
to delay in discharging for which he was re- 
sponsible-—Hammett v. Chase, Talbot & Co., U. 
Ss. D. C., S. D. N. Y., 158 Fed. Rep. 203. 
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105. Specific Performance—O i] and Gas 
Lease.—A lease of land to enter and prospect 
for oil and gas, which provides that the lessee 
may surrender the lease, is not void for want 
of mutuality, even though the power of revoca- 
tion deprived the lessee cf the right to specific 
performance.—Watford Oil & Gas Co. vy. Ship- 
man, Ill., 84 N. E. Rep. 53. 

106. States—Fraud of Officers.—False state- 
ments by one of three prison commissioners 
are not the statements cf the board, and the 
state is not responsible in damages for such 
false statements.—Albin Co. vy. Commonwealth, 
Ky., 108 S. W. Rep. 299. 

107. Sitatutes—Mistake in Wording.—Appar- 
ent mistakes in the wording of a statute will 
be considered as corrected, where the other 
provisions of the act or the legislative journals 
furnish the means of correcting the same so 
that the intention of the legislature is ciearly 








manifest.—State v. Brackin, Ala., 45 So. Rep. 
$41. 
108. Street Railronds—Injuries to Pedes- 


trians.—Care to be exercised by operators of 
street cars and pedestrians crossing the street 
held to depend on the character of the street, 
its congested condition, and the frequency of 
the running of the cars.—Boyce v. New York 
City Ry. Co., 110 N. Y. Supp. 393. 


109.——Negligence.—In an action for injuries 
toastreet car passenger caused by the collision 
of the car with a locomotive at a crossing, 
where the rate of speed of the street car 
while approaching the _ crossing had to be 
taken into account in considering whether the 
locomotive was visible to the motorman, and 
there was no evidence as to its rate of speéd, 
the usual rate could be assumed.—Lindenbaum 
v. New York, N. H. & H. R. Co., Mass., 84 N. 
E. Rep. 129. 

110.———Operation.—Where the condition of 
the street will not permit driving outside of 
the car track, it is not negligence to drive in 
an easterly direction on the east-bound track 
with the curtains of the wagon fastened down. 
United Rys. & Electric Co. of Baltimore 
City v. Cloman, Md., 69 Atl. Rep. 379. 

111. Subrogation—Persons Making Volun- 
tary Payments.—Administrator paying out . of 
his own money interest on mortgages and taxes 
held not subrogated to the rights of the per- 
sons to whom the payments were made.,—In re 
Bernstein’s Estate, 110 N. Y. Sur». 473. 

112. Sunday—Validity of Contracts.—Though 
a contract made on Sunday for the transmis- 
sion of a message may have been void the 
telegtaph company affirmed it by delivering 
the message on a subsequent week day.—Hoyt 
v. Western Union Telegraph Co., Ark., 108 S. 
W. Rep. 1056. 

113. Taxation—Assessment.—Coal brought 
into the state and stored for an _ indefinite 
period, subject to orders for future sale and 
delivery held liable to local taxation while 
awaiting orders for shipment.—Susquehanna 
Coal Co. v. Borough of South Amboy, N. J. 
69 Atl. Rep. 454. 

114. Constitutional Provisions.—It is with- 
in the power of the legislature to exempt cor- 
porate proverty from a property tax in order 
to avoid double taxation where a_ reasonable 
excise tax under Const. pt. 2, ec. 1, sec. 1, art, 
4, is lawfully imposed thereon.—In re Opinion 
of the Justices, Mass., 84 N. E. Rep. 499. 

115..—Exemptions.—Preperty purchased for 
an institution of learning whose property is 

















exempt from taxation, the title to which is 
held by a third person until the institution 
can pay the price, is subject to taxation while 
the title is so held.—Peop'te v. St. Francis 
Xavier Female Academy, Ill. 84 N. E. Rep. 
55. 

116. Telegraphs and 
for Failure to Deliver 
damages for failure of 
deliver a message, whereby plaintiff lost the 
sale of a horse, stated.—Hoyt v. Western 
Union Telegraph Co., Ark., 108 S. W. Rep. 1056. 


Yelephones—Damages 
Message.—Measure of 
telegraph company to 


117. Trespass to Try 'Title—Proceedings.— 
In trespass to try title, evidence of the cut- 
ting of timber and other acts of ownership 


by defendants and of nonclaim and nonassertion 
of ownership by grantor and those under 
whom she claims any interest in the land for 





over 30 years should have been submitted to 
the jury.—Hirsch v. Patton, Tex., 108 S. W. 
Rep. 1015. 

118. Suit to Try Title-——In a suit to try 


title between the grantees of the decedent's 
heirs and the grantees of her administrator. 
a deed held properly admitted in evidence and 
sufficient to pass the title to the land de- 
scribed therein.—Fields v. Burnett, Tex., 108 
S. W. Rep. 1048. 

119. Trial—Inferences.—While nothing will 
be inferred by the court in aid of facts spec- 
ially found by the jury, inferences by the jury, 
where the facts in the absence thereof are 


uncertain, may become vlitimate esential facts. 
—Zeller, McClelland & Co. v. Wright, Ind., 83 
N. E. Rep. 1030. 

120.——Instructions Ignoring Issues.—In an 
action for loss from defendant’s failure to fur- 
nish cars as agreed for transporting cattle 
to market. there being evidence’ showing a 
ratification of an agreement by defendant’s 


agent to furnish the cars, an instruction ignor- 
ing the issue of ratification was properly re- 





fused.—St. Louis, I. M. & S. Ry. Co. v. Boshear, 
Tex., 198 S. W. Rep. 1032. 

121.——-Special Charges.—Where an issue is 
fully presented in the charge of the court, 


there is no necessity for repeating it in a spec- 
ial charge.-—Herring y. Galveston, H. & S. A. 


Ry. Co., Tex., 108 S. W. Rep. 977. 

122. Trever and Conversion—Action for 
Trespass.—A cause of action for trespass to 
land and conversion of personalty wherein 


the only damage alleged is the loss of the 
value of the personalty, is the same as a 
cause of action for conversion of personalty.— 
United States v. Ute Coal & Coke Co., U. S. C. 
Cc. of App., Eighth Circuit, 158 Fed Rep. 20. 
123.——Damages Recoverable.—One_ electing 
to sue for the value at the time it was con- 
verted of timber wrongfully cut from his land 
mav recover the value of the property at the 


time it was taken with interest from such 
time.—Dennis Bros. vy. Strunk, Ky., 108 S. W. 
Rep. 957. 

124. Waters and Water Courses—Flooding 


Lands.—A town collecting surface waters in a 
channel along a street, and then obstructing 
the channel, thereby causing the waters to flow 
on adjacent property, is liable for the injuries 
sustained.—Incorporated Town of North Jud- 
son v. Lightcap, Ind., 84 N. E. Rep. 519. 

125. Wills—C:aim Against Estate.—A receipt 
for household goods held under the cireum- 
stances not to estop a legatee thereof from as- 
serting a much larger claim against the es- 
tate.—Alerding v. Allison, Ind., 83 N. E. Rep. 
1006. 








